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DETAILED ACTION 

Response to Arguments 

1. Applicant's arguments, see Remarks, pg. 2, filed 16 January 2007, with respect 
to Applicant not complying with one or more conditions for receiving the benefit of an 
earlier filing date under 35 U.S.C. 120 have been fully considered and are persuasive. 
Applicant's requirement to delete the reference to the prior-filed application has been 
withdrawn. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

2. Claims 48, 51-58, 61-65, 67, and 69-79 are rejected under 35 U.S.C. 102(e) as 
being anticipated by Binder, US 4,368,740 A ("Binder"). 

Claims 48, 51-58, 61-65. 67, and 69-79 : Binder teaches an indirect calorimeter (see 
Abstract), comprising: a flow tube 13; a flow meter 6 coupled to flow tube 13; an oxygen 
sensor 10 coupled to flow tube 13 and configured to generate an output associated with 
a concentration of oxygen in exhaled and inhaled gases (see col. 4, 11. 26-30); a 
computation unit 96 configured to: process the output of the flow meter 6 to determine 
the volume of inhaled and exhaled gases, process the output of the oxygen sensor 10 
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to determine the concentration of oxygen in inhaled and exhaled gases, determine an 
amount of oxygen consumed (V02) 107 and amount of carbon dioxide produced 
(VC02) 94 (see figs. 1-2), determine a respiratory quotient (respiratory exchange ratio, 
R) 108, and determine a respiratory parameter (V02, VC02, R); a respiratory 
connector/mask (mouthpiece) 3 coupled to the flow tube 13; a display unit 126. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 49, 50, 59, 60, 66, and 68 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Binder, as applied to claims 48, 58, 65, and 67 above, and further in 
view of over Harnoncourt et al, US 5,503,151 A ("Harnoncourt"). 
Claims 49, 50. 59, 60. 66, and 68 : Binder does not teach an ultrasonic flow meter 
or a fluorescence quench oxygen sensor. However, both these types of sensors are 
well known in the art. For example, Harnoncourt teaches an apparatus 10 for 
measuring the parameters of respiratory gases (see fig. 1), comprising: a respiratory 
tube 12, ultrasonic flow sensor 22, and fluorescence quench oxygen sensor 28 (see col. 
2, II. 46-57, col. 4, II. 5-10 and 16-30). Therefore, it would have been obvious for one of 
ordinary skill in the art at the time the invention was made to modify Binder with 
Harnoncourt's ultrasonic and fluorescent sensors because Harnoncourt suggests that 
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"[f]rom the primary parameters measured using the apparatus in accordance with the 
invention it is possible for derived quantities, such as for example oxygen uptal<e, 
CO.sub.2 release, the respiratory quotient, the vital capacity, the respiratory volumetric 
flow rate, the respiratory work and the like, to be calculated" (see Harnoncourt, col. 3, II. 
33-41). 

Conclusion 

4. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Navin Natnithithadha whose telephone number is (571) 

272- 4732. The examiner can normally be reached on Monday-Friday, 8:00am-4:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II can be reached on (571) 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned Is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infonnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Navin Natnithithadha 
Patent Examiner 
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